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INTRODUCTION

. The equd right of men and women to the enjoyment of al human rights is one of the fundamenta
principles recognized under international lawv and endrined in the main internationd human rights
ingruments. The International Covenant on Economic, Socid and Culturd Rights (ICESCR or the
Covenant) protects human rights that are fundamentd to the dignity of every person. In paticular,
Article 3 of this Covenant provides for the equa right of men and women to the enjoyment of therights
it articulates. This provison is founded on Article 1(3) of the United Nations Charter and Article 2 of
the Universal Dedlaration of Human Rights. Except for the reference to the ICESCR, it is identical to
Article 3 of the International Covenant on Civil and Palitica Rights (ICCPR), which was drafted at the
sametime asthe ICESCR.



2. Thetravaux preparatoires state that Article 3 was included in the Covenant, aswell asin the ICCPR,
to indicate that beyond a prohibition of discrimination, “the same rights should be expresdy recognized
for men and women on an equa footing and suitable measures should be taken to ensure that women
had the opportunity to exercise their rights [...]. Moreover, even if Article 3 overlapped with Artide
2(2), it was dill necessary to resffirm the equa rights of men and women. That fundamentd principle,
which was enghrined in the Charter of the United Nations, must be congtantly emphasized, especidly as
there were till many prejudices preventing its full application.”* Unlike article 26 of ICCPR, articles 3
and 2(2) of the ICESCR are not stand-done provisons, but should be read in conjunction with each
specific right guaranteed under Part 111 of the Covenant.

3. Article 2(2) of the ICESCR states aguarantee of non-discrimination on the bass of sex among other
grounds. This provison and the guarantee of equa enjoyment of rights by men and women in Article 3
are integrdly related and mutudly renforcing Moreover, diminaion of discrimingion is fundamenta to
the enjoyment of economic, socid and culturd rights on abads of equality.

4. The Committee on Economic, Social and Culturd Rights (CESCR) has taken particular note of factors
negatively affecting the equd right of men and women to the enjoyment of economic, socid and cultura
rights in many of its generd comments, induding those on the right to adequate housing,” the right to
adequate food,? the right to education,* the right to the highest attainable standard of hedith,> and the
right to water.® The Committee also routingly requests information on the equa enjoyment by men and
women of the rights guaranteed under the Covenant in is lig of issues in rddion to States parties
reports and during its didogue with States parties.

5. Women in particular, are often denied equa enjoyment of their human rights, by virtue of the lesser
status ascribed to them by tradition and custom or as a result of overt and covert discrimination. Many
women experience didtinct forms of discrimination, due to the intersection of sex with such factors as
race, colour, language, religion, political and other opinion, nationd or socid origin, property, birth, or
other gtatus, such as age, ethnicity, disability, maritd, refugee or migrant status, resulting in compounded
disadvantage.’

! Draft International Covenants on Human Rights Report of the Third Committee.

A/53/65 (17 December 1962).

% Committee on Economic, Social and Cultural Rights (hereinafter CESCR), Genera Comment No. 4 The Right to

Adequate Housing (art 11(1) (1991) at para. 6; CESCR General Comment No. 7, The Right to Adequate Housing (art.

11(1):Forced Evictions, at para. 10.

3 CESCR, Genera Comment No.12 The Right to Adequate Food (art. 11 at para. 26, 1999.

4 CESCR, General Comment No. 11 Plans for Primary Education (art.14) (1999) at para. 3; General Comment No. 13 The
Right to Education (art/ 13) (1999) at paras. 6(b), 31 & 32.

® CESCR, General Comment No. 14 The Right to the Highest Attainable Standard of Health (art. 12) (2000) at paras 18-
2.

® CESCR, General Comment No. 15, The Right to Water (arts. 11 & 12) (2000) at paras.13-14.

7 Cf. Committee on the Elimination of Racia Discrimination, Generd Comment 25, Gender Related Dimensions of

Racid Di scrimination (2000).



CONCEPTUAL FRAMEWORK
Equality

6. The essence of article 3 of the ICESCR is that the rights set forth in the Covenant are to be enjoyed
by men and women on a bass of equdity, a concept that carries substantive meaning. While
expressons of formd equality may be found in conditutional provisons, legidaion and policies of
governments, Article 3 aso mandates the equa enjoyment of the rights in the Covenant for men and
womenin practice

7. The enjoyment of human rights on the basis of equality between men and women must be understood
comprehengvey. Guarantees of non-discrimination and equdity in internationdl human rights treaties
mandate both de facto and de jure equdity. Dejure (or forma) equdity and de facto (or substantive)
equdity are different but interconnected concepts. Formal equality assumes that equality is achieved if a
law or policy treats men and women in a neutral manner. Substantive equality is concerned, in addition,
with the effects of laws, policies and practices and with ensuring that they do not maintain, but rather
dleviate, the inherent disadvantage that particular groups experience.

8. Subgtantive equdity for men and women will not be achieved smply through the enactment of laws or
the adoption of policies that are gender-neutrd on their face. In implementing Article 3, States parties
should take into account that such laws, policies and practice can fail to address or even perpetuate
inequality between men and women, because they do not take account of existing economic, socid and
culturd inequdities, particularly those experienced by women.

9. According to Article 3, States parties must respect the principle of equdity in and before the law.
The principle of equdity in the Bw must be respected by the legidature when adopting laws, by
ensuring that those laws further equa enjoyment of economic, socid and culturd rights by men and
women. The principle of equality before the law must be respected by administrative agencies, and
courts and tribunds, and implies that those authorities must gpply the law equdly for men and women

Non-discrimination

10. The principle of non-discrimingtion is the corollary of the principle of equdity. Subject to what is
stated in paragraph 15 on temporary specid measures, it prohibits differentia trestment of a person or
group of persons based on higher or their particular Satus or Stuation, such as race, colour, sex,
language, religion, political and other opinion, nationa or socid origin, property, birth, or other status,
such as age, ethnicity, disability, marita, refugee or migrant satus.

11. Discrimingion againgt women is “any digtinction, excluson or restriction made on the bass of sex
which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by
women, irrespective of their maritd status, on a basis of equdity of men and women, of human rights



and fundamenta freedoms in the politica, economic, socid, culturd, civil or any other field.”™
Discrimination on the bas's of sex may be based on the differentia trestment of women because of thelr
biology, such as refusa to hire women because they could become pregnant; or Stereotypica
assumptions, such as tracking women into low-leve jobs on the assumption that they are unwilling to
commit as much time to their work as men.

12. Direct discrimingtion occurs when a difference in trestment reies directly and explicitly on
digtinctions based exclusively on sex and characterigtics of men or of women, which cannot be judtified
objectively.

13. Indirect discrimination occurs when a law, policy or programme does not appear to be
discriminatory on its face, but has a discriminatory effect when implemented This can occur, for
example, when women are disadvantaged compared to men with respect to the enjoyment of a
particular opportunity or benefit due to pre-existing inequdities. Applying a gender-neutrd law may
leave the exiding inequdity in place, or exacerbateit.

14. Gender affects the equa right of men and women to the enjoyment of their rights. Gender refers to
culturd expectations and assumptions about the behavior, attitudes, persondity traits, and physica and
intellectud capacities of men and women, based soldly on thar identity as men or women. Gender-
based assumptions and expectations generdly place women a a disadvantage with respect to
subgtantive enjoyment of rights, such as freedom to act and to be recognized as autonomous, fully
cgpable adults, to participate fully in economic, social and politica development, and to make decisons
concerning their circumstances and conditions.  Gender - based assumptions about economic, socia and
cultural roles preclude the sharing of responghility between men and women in dl spheres that is

necessary to equality.
Temporary Special M easur es

15. The principles of equdity and non-discriminaion, by themsdves are not dways sufficient to
guarantee true equdity. Temporary specid measures may sometimes be needed in order to bring
disadvantaged or margindized persons or groups of persons to the same subgtantive level as others.
Temporary specid measures am a redizing not only de jure or forma equdlity, but dso de facto or
subgtantive equdity for men and women However, the application of the principle of equdity will
sometimes require that States parties take measures in favour of women in order to atenuate or
suppress conditions that perpetuate discrimination. As long as these measures are necessary to redress
de facto discrimination, and are terminated when de facto equdlity is achieved, such differentiation is
legitimate.”

8 Asdefined in Article 1 CEDAW.

° However, there is one exception to this general principle: reasons specific to an individual male candidate may tilt
the balance in his favour, which is to be assessed objectively, taking into account all criteria to the individual
candidates. Thisisarequirement of the principle of proportionality.



STATESPARTIES OBLIGATIONS
General Legal Obligations

16. The equd right of men and women to the enjoyment of economic, socid and culturd rightsis a
mandatory and immediate obligation of States parties.™

17. The equd right of men and women to the enjoyment of economic, socid and culturd rights, like dl

human rights, imposes three levels of obligations on States parties—the obligation to respect, to protect
and to fulfill. The obligation to fulfill further contains duties to provide, promote and fadilitate.™ Article 3
sets a non-derogable standard for compliance with the obligations of States parties as set out in articles
6 through 15 of the ICESCR.

Specific Legal Obligations
Obligation to Respect

18. The obligation to respect requires States parties to refrain from discriminatory actions that directly
or indirectly result in the denid of the equd right of men and women to their enjoyment of economic,
socid and culturd rights. Respecting the right obliges States parties not to adopt, and to reped laws and
rescind policies, administrative measures and programmes that do not conform with the right protected
by aticle 3. In paticdar, it is incumbent upon States parties to take into account the effect of
apparently sex-neutrd laws, policies and programmes and to consider whether they could result ina
negative impact on the ability of men and women to enjoy their human rights on abasis of equality.

Obligation to Protect

19. The obligation to protect requires States parties to take steps aimed directly towards the eimination
of prgudices, customary and al other practices that perpetuate the notion of inferiority or superiority of
ether of the sexes, and stereotyped roles for men and women. States parties obligation to protect
under Article 3 of the ICESCR includes inter alia, the respect and adoption of congtitutional and
legidative provisons on the equd right of men and women to enjoy al human rights and the prohibition
of discrimination of any kind; the adoption of legidation to diminate discrimination and to prevent third
paties from interfering directly or indirectly with the enjoyment of this right; the adoption of
adminigrative measures and programmes, as well as the establishment of public inditutions, agencies
and programmes to protect women againg discrimination.

20. States parties have an obligation to monitor and regulate the conduct of non-state actors to ensure
that they do not violate the equa right of men and women to enjoy economic, socid and culturd rights.

10 CESCR, General Comment No. 3, The Nature of States Parties Obligations (art. 2(1) (1990).
" According to CESCR General Comment Nos. 12 and 13, the obligation to fulfill incorporates an obligation to
facilitate and an obligation to provide. In the present General Comment, the obligation to fulfill also incorporates an
obligation to promote towards the elimination of all forms of discrimination against women.



This obligation gpplies, for example, in cases where public services have been patidly or fuly
privatized.

Obligation to Fulfill

21. The obligation to fulfill requires States parties to take steps to ensure that in practice, men and
women enjoy their economic, socia and cultura rights on a basis of equdity. Such steps should
indude

? Avallability and accessbility of appropriate remedies, such as compensation, reparation,
redtitution, rehabilitation, guarantees of nonrepetition, declarations, public gpologies,
educationa programmes and prevention programmes.

? Edtablishment by States parties of appropriate venues for redress such a courts and
tribunas or administrative mechanisms that are accessible to dl on the basis of equdity,
including the poorest and most disadvantaged and margindized men and women.

2 Devdopment of monitoring mechanisms to ensure that the implementation of laws and
policies amed at promoting the equa enjoyment of economic, socid and culturd rights
by men and women do not have unintended adverse effects on disadvantaged or
margindized individuds or groups particularly women and girls

2 Design and implementation of policiesand programmes to give long-term effect to the
economic, socid and culturd rights of both men and women on the bass of equdity.
These may include the adoption of temporary special measures to accelerate women's
equal enjoyment of ther rights, gender audits, and gender-specific dlocetion of
resources.

?  Human rights education and training programmes for judges and public officids.

?  Awareness-rasng and training progranmes on equdity for workers involved in the
redlization of economic, socid and culturd rights a the grassroots level.

2 Integration in forma and nonforma education of the principle of the equa right of men
and women to the enjoyment of economic, socid and culturd rights, and promotion of
equa participation of men and women, boys and girls, in schools and other education
programmes

? Promotion of equa representation of men and women in public office and decison
making bodies.

2 Promoation of equa participation of men and women in development planning, decison
meking and in the benefits of development and dl programmes rdaed to the redlization
of economic, socid and culturd rights.

Specific examples of States parties obligations

22. Article 3 is a cross-cutting obligation and appliesto dl of the rights stated in Articles 6 to 15 of the
Covenant. It requires addressng gendered socia and culturd prejudices, providing for equdity in the
dlocation of resources and promoting the sharing of responsbilities in the family, community and public
life. The examples provided in the following paragraphs may be taken as guidance on thewaysin which
Article 3 gpplies to other rightsin the Covenant, but are not intended to be exhaugtive.



23. Article 6 (1) of the Covenant requires States parties to safeguard the right of everyone to the
opportunity to gain aliving by work which is freely chosen or accepted and to take the necessary steps
to achieve the full redization of this right. Implementing Article 3 in relation to Article 6 requires inter
alia, tha, in law and in practice, men and women have equal access to jobs a dl leves and dl
occupations and that vocationa training and guidance programmes, in both the public and private
sectors, provide men and women with the skills, information and knowledge necessary for them to
benefit equaly from the right to work.

24. Article 7 (a) of the Covenant requires States parties to recognize the right of everyone to enjoy just
and favourable conditions of work and to ensure among other things, fair wages and equa pay for work
of equa vaue. Article 3 in rddion to aticle 7 requires, inter alia, that the State party identifies and
eiminates the underlying causes of pay differentids, such as gender-biased job evaduation or the
perception that productivity differences between men and women exist. Furthermore, the State party
should monitor compliance by the private sector with nationd legidation on working conditions through
an efectively functioning labour inspectorate. The State party should adopt legidation that prescribes
equa congderation in promation, non-wage compensation and equal opportunity and support for
vocationd or professona development in the workplace. Findly, the State party should reduce the
condraints faced by men and women in reconciling professond and family responghilities by promoting
adequate policies for childcare and care of dependent family members.

25. Artidle 8 (1)(a) of the Covenant requires States parties to ensure the right of everyone to form and
join trade unions of his or her choice. Article 3 in rlation to article 8 requires dlowing men and women
to organize and join trade workers associations, that address their specific concerns. In this regard,
particular atention should be given to domestic workers, rura women, women working in femde-
dominated industries and women working a home, who are often deprived of thisright.

26. Article 9 of the Covenant requires that States parties recognize the right of everyone to socid
security, induding socid insurance, and to equa access to socid services. Implementing Artide 3 in
relation to Article 9 requires, inter alia, equdizing the compulsory retirement age for both men and
women; ensuring that women receive the equa benefit of public and private penson schemes; and
guaranteeing adequate maternity leave for women, paternity leave for men, and parenta leave for both
men and women.

27. Article 10 (1) of the Covenant requires that States parties recognize that the widest possble
protection and assistance should be accorded to the family, and that marriage must be entered into with
the free consent of the intending spouses. Implementing Article 3 in relaion to Article 10 requires States
paties, inter alia, to provide victims of domestic violence, who are primarily femae, with access to
safe housing, remedies and redress of physica, mental and emotiona damage; to ensure that men and
women have an equd right to choose if, whom and when to marry - in particular, the legd age of
marriage for men and women should be the same, and boys and girls should be protected equaly from
practices that promote child marriage, marriage by proxy, or coercion; and to ensure that women have
equa rights to marital property and inheritance upon their husband's death. Gender based violenceisa



form of discrimination that inhibits the ability to enjoy rights and freedoms, including economic, socid
and culturd rights, on a basis of equdity. States parties must take appropriate measures to diminate
violence againg men and women and act with due diligence to prevent, investigete, mediate, punish and
redress acts of violence againgt them by private actors.

28. Article 11 of the Covenant requires States parties to recognize the right of everyone to an adequate
gandard of living for him/hersdlf and hisher family, including adequate housing (11(1)) and adequate
food (11(2)). Implementing article 3 in relation to article 11(1) requires that women have aright to own,
use or otherwise control housing, land and property on an equal bass with men, and to access
necessary resources to do so. Implementing Article 3 in reation to article 11(2) dso requires States
parties, inter alia, to ensure that women have access to, or control over, means of food production,
and actively address customary practices under which women are not adlowed to eat until the men are
fully fed, or are only alowed less nutritious food.*?

29. Article 12 of the Covenant requires States parties to undertake steps towards the full redization of
the right of everyone to the enjoyment of the highest attainable standard of physica and menta hedth.
The implementation of Article 3in relation to Article 12 requires, a a minimum, the remova of legd and
other obstacles that prevent men and women from accessing and benefiting from hedthcare on a bass
of equdity. This indudes, inter alia, addressng the ways in which gender roles affect access to
determinants of hedlth, such as water and food; the remova of legd redtrictions on reproductive hedth
provisons, the prohibition of femae genitd mutilation; and the provision of adequate training for health
care workers to deal with women'’s hedlth issues ™

30. Article 13 (1) of the Covenant requires States parties to recognize the right of everyone to
education and in 13(2) (a), tha primary education shal be compulsory and avalable free to dl.
Implementing article 3 in relation to article 13 requires, inter alia, the adoption of legidation and policies
to ensure the same admissions criteria for boys and girls in dl levels of education. States parties should
ensure, in particular through information and awareness rasing campaigns, that families desst from
giving preferentid treetment to boys in sending their children to school, and that curricula promote
equality and non-discrimination. States parties must create favourable conditions to ensure the safety of
children, in particular girls, on their way to and from schoal.

31. Article 15 (1) (@) and (b) of the Covenant require States parties to recognize the right of everyone
to take part in culturd life and to enjoy the benefits of scientific progress. Implementing Artidle 3in
relation to article 15 (1) (&) and (b) requires, inter alia, overcoming inditutiond barriers and other
obstacles, such as hose based on cultural and rdigious traditions, which prevent women from fuly
participating in culturd life, science education and scientific research, and directing resources to scientific
research relating to the health and economic needs of women on an equa basis with those of men.

12 Other examples of obligations and possible violations of article 3 in relation to article 11(1) and (2) are further
discussed in CESCR General Comment No.12, The Right to Adequate Food, E/C. 12/1999/5 (1999) para. 26.
13 CESCR General Comment No. 14, The right to the highest attainable standard of health, E/C.12/2000/4, paras. 18-21.



IMPLEMENTATION AT THE NATIONAL LEVEL
Policiesand Strategies

32. The mogt gppropriate ways and means of implementing the right under Article 3 of the Covenant
will vary from one State party to another. Every State party has a margin of discretion in adopting
appropriate measures in complying with its primary and immediate obligation to ensure the equd right of
men and women to the enjoyment of dl their economic, socid and culturd rights. Among other things,
States parties mug, inter alia, integrate into nationa plans of action for human rights, appropriate
Srategies to ensure the equd right of men and women to the enjoyment of economic, socia and cultura
rights.

33. These drategies should be based on systemdtic identification of policies, programmes and activities
relevant to the Stuation and context within the State, as derived from the normétive content of Article 3
of the Covenant and spelled out in relation to the levels and nature of State parties obligations referred
to in paragraphs 16 to 21 of this present Generd Comment. The Srategies should give particular
atention to the dimination of discrimination in the enjoyment of economic, socid and culturd rights.

34. States parties should periodicdly review exiding legidation, policies, strategies and programmesin
relation to economic, socid and culturd rights, and adopt any necessary changes to ensure that they are
consonant with their obligations under Article 3 of this Covenant.

35. The adoption of temporary specid measures may be necessary to accelerate the equal enjoyment
by women of al economic, socid and culturd rights and to improve the de facto position of women.*
Temporary specid measures should be distinguished from permanent policies and strategies undertaken
towards equality of men and women.

36. States parties are encouraged to adopt temporary special measures to accelerate the achievement
of equality between men and women in the enjoyment of the rights under the Coverant. Such measures
are not to be congdered discriminatory in themsalves as they are grounded in the State's obligation to
eliminate disadvantage caused by past and current discriminatory laws, traditions and practices. The
nature, duration and gpplication of such measures should be designed with reference to the specific issue
and context, and should be adjusted as circumstances require.  The results of such measures should be
monitored with a view to being discontinued when the objectives for which they are undertaken have
been achieved.

37. Theright of individuds and groups of individuds to participate in decison-making processeswhich
may affect their development must be an integra component of any policy, programme or activity
developed to discharge governmenta obligations under article 3 of the Covenant.

14 Reference is made in this regard to General Recommendation 25 on Article 4.1 of CEDAW, General Comment 13 of
the CESCR, and the Limburg Principles on the Implementation of the ICESCR.



Remedies and Accountability

38. Nationd policies and srategies should provide for the establishment of effective mechaniams and
inditutions where they do not exis, induding administrative authorities, ombudspersons and other
national human rights indtitutions, courts and tribunds. These inditutions should investigate and address
dleged violaions reating to article 3 and provide remedies for such violaions. States parties, for their
part, should ensure that such remedies are effectively implemented.

Indicator s and Benchmarks

39. Nationd policies and dtrategies should identify gppropriate indicators and benchmarks on the right
to equa enjoyment by men and women of economic, socid and culturd rightsin order to effectivey
monitor the implementation by the State party of its Covenant obligations in this regard. Disaggregated
datistics within specific timeframes are necessary to measure the progressive redlization of economic,

socid and culturd rights by men and women where appropriate.
VIOLATIONS

40. States parties must fulfill their immediate and primary obligation to ensure the equd right of men and
women to the enjoyment of economic, socid and culturd rights.

41. The principle of equdity between men and women is fundamentd to the enjoyment of each of the
specific rights enumerated in the Covenant. Fallure to ensure forma and substantive equdity in the
enjoyment of any of these rights conditutes a violation of that right. Eliminaion of de jure aswel asde
facto discrimination is required for the equa enjoyment of economic, socid and culturd rights. Failure
to adopt, implement, and monitor effects of laws, policies and programmes to diminate de jure and de
facto discrimination with respect to each of the rights enumerated in Articles 6 to 15 of the Covenant
condtitutes aviolation of those rights.

42. Violations of the rights enshrined in the Covenant can occur through the direct action of, falure to
act or omisson by, States parties or through their ingtitutions or agencies at the nationdl and locd levels.

The adoption and undertaking of any retrogressive meesures that affect the equa right of men and
women to the enjoyment of the al the rights set forth in the Covenant congtitutes a violation of article 3.
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